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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED DEC 10 2012

Mary E. Daniels

La Habra, CA 90605

RE: MURs 6078, 6090, 6108, 6139, 6142, and
6214 and AF 2512
Obama for America and Martin Nesbitt, in
his official capacity as Treasurer
Obama Victory Fund and Andrew Tobias, in
his official capacity as Treasurer

Dear Ms. Daniels:

" This is in reference to the complaint you filed with the Federal Election Commission on
December 2, 2008, which was designated as MUR 6139, concerning Obama for America and
Martin H. Nesbitt in his official capacity as Treasurer, and the Obama Victory Fund and Andrew
Tobias in his official capecity as Treasurer, alleging violatiams of the Federal Election Campaign
Act of 1971, as amended (the “Act”).

On August 24, 2010, the Commission found reason to believe Obama for America and
Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C. § 441a(f) of the Act, and
authorized an audit pursuant to 2 U.S.C. § 437g. The Commission dismissed allegations that
Obama for America and Martin Nesbitt in his official capacity as Treasurer violated 2 U.S.C.
§§ 441e and 441f. On March 20, 2012, tlie Commission found reason to believe Obama for
America and Iartin Nesbitt in his official canucity as Treassies violated 2 U.S.C. § 434(b) of the
Act. Copies of the Factual and Legal Analyses, which formed the basis for the Commission’s
determinations, are enclosed.

On August 24, 2010, the Commissian also found no reason to believe the Obama Victory
Fund and Andrew Tobias in his official capacity as Treasurer violated 2 U.S.C. §§ 441a(f), 441e,
and 434(b), and dismissed allegations that the Obama Victory Fund and Andrew Tobias in his
official capacity as Treasurer violated 2 U.S.C. § 441f. A copy of the Factual and Legal
Analysis, which formed the basis for the Commission’s determination, is enclosed.

On Decemtzr 7, 2012, the Comnmission accapited a conciliatinon agreement signed by
Obadea for America and Martin Nesbitt in his official capacity as Treasurer to resolvae their
violatiens of the Act. This agreemernt settles violations of 2 U.S.C. §§ 434(a), 434(b), and
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441a(f) identified in the Matters Under Review, as well as violations of 2 U.S.C. § 434(a)(6)(A),
which were identified during the Commission’s audits. The Commission simultaneously closed
the file in this mattor. A copy of the Conoiliation Agreement with Obesoa firr Anrerica and
Mariin Neshitt in his official capacity as Treznarer is enclosed for yeur informatian.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforeement and Related Files, 68 Fed.
Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General Counsel’s
Reports on the Public Record, 74 Fed. Reg. 66,132 (Dec. 14, 2009).

The Act allows a complainant to seek judicial review of the Commnission’s resolution of
this action. See 2 U.S.C. § 437g(a)(8).

If you have any questions, please contact me at (202) 694-1650.

Sincerely,

_r

Camilla Jac es
Attorney

Enclosures :
1. Obama for America Factual and Legal Analysis (8/24/10)
2. Obama for America Factual and Legal Analysis (3/20/12)
3. Obama Victory Fund Factual Analysis (8/24/10)
4. Conciliation Agreement
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURSs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

L.  INTRODUCTION

These six matters involve overlapping allegations that Obama for America and Martin
Nesbitt, in his official capacity as Trezsurer (“OFA™ or the “Comagittec™) - Barack Ohama’s
principa! campaign committee for the 2008 presidential election - accepted various excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amenlded,("FECA"or“theAct").

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide
a listing of transactions that are alleged to be part of suspicious patterns in OFA's fundraising
reeeipts. See MURs 6139, 6142, 6214. Rather than ettempting to address ail of the transaetioas
being questicned, QFA fizconses on its comprehensive complizone system, and asets that this
mMMNmmmWMwMummmmh

'wlidlﬂmewmgmﬁnequuﬁomnmpom'bleﬂhpﬁty. See OFA Responses in MURs

6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely
excessive and prohibited contributions detailed in the complaints have been refinded.

' Respondents also contend that Complainants’ allegations are highly speculative, lack the

specificity needed to demonstrate a violation of the Act, and that the patterns identified by
Complainants do not support any inference of illegality. Id

Attachment 1
Page 10f23
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MURSs 6078/6090/6108/6139/6142/6214
Obama for America Factaal & Legal Analysis

During the 2007-2008 election cycle, the Commission's Reports Analysis Division
(“RAD") sent the Committee multiple Requests for Additional Information (“RFAIs”) regarding
apparent excessive contributions of the same general type as those identified in the complaints.
While the Committee was responsive to issues raised in the RFAIS, a review of Committee
disclosare reports suggests that OFA has azcepted, and fafled to take timely corrective action
with segurd to cneessive endiributions, which sy total betwesn $1.89 million and $3.5 miltion.
See Chart A, infra.

Based on a review of the complaints, the responses, and other available information,
including the Commission's analysis of disclosure reports, it appears that OFA accepted

excessive contributions that were not refunded or otherwise cured in a timely fashion.

Accordingly, for reasons explained in more detail below, the Commission found reason to
believ.ethuObunafOtheﬁmandMarﬁnNesbiu.inhisoﬁcidcmdtyuTmm, violated
2 U.S.C. § 441a(f), and authorized a Section 437g audit.

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA svcepred prohibited conn$utiozs from foreign nationals (in violation of
Section 441¢) axed firmn fietitiows menms (in winintion of Scation 441f) are cither wheiiy
spasulative er appeas 1o involve: sums that are da stinisds both in tena of dalinr smemit end == &
pezcensage of OFA’s overall recaipts. Accordingly, for reasons explained in more detail below,
the Commission dismissed allegations that Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, violated 2 U.S.C. §§ 441¢ and 441£.

Attachment 1
Page 2 of 23
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Obama for America Factual & Legal Analysis

0. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribufion ocwer the Iiternét, fr hus opimed that & conmittee which intends to soliclt and recelve
crydit oatd coxtritmtions over the Intensot mst be able (o vorify the ieutity of thuse who
ebatribmevinundit‘mrdwidnhemdemufeonﬁdmrbuisgmnllypmvidedwhma
committee accepts & check via dicect mail.! Advisory Opinion 2007-30 (Cheis Dodd fioe
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); seealso
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the

. Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay

mommmdmofmwwmim"mmhmmemsnm
contelintiiens stiitited and reccived thwsugh any tiims wethed. Jd (quating Matching Creilis
Csad aiad Dohit Canti Castrilstions, 64 Fad Rag. at 32395),

! Advisary Opinionahave looked favorably upon seversl methods for notifying contributors of a committee’s legal
obligations as well a5 verifying cosliributors® identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring a donor to complete and submit for processing a contribution form thet inciudes the contributor’s name,
contributor’s name as it appears on a credit card, billing address associated with the card munber, expiration date of
the card, contributor’s residential address and amount of contribution. See, eg., AO 2007-30 at 3. The committee
should sl festuds proonducss that witl aliew it to Lsses for contributions nmde wdiag corporate or business entity
credtit cards, sudva procese wheehy e donce must aftmet: (1) the conizihution is made from his own funds and not
those of another; (2) contributions are not made from general Sregmury fianids of 3 corporatien, labor osgsaizstion or
nationad tank; (3) donor is not a fedezal gavernraent contractor or a fareign national, but is a citizen or permanent
resident of the Unitad States; and (4) the contribution is made on & personal credit card for which the donor, not

_Wumm.kmuouwuw.u n24.

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama fer America Factual & Legal Analysis

As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee's treasurer “responsible for examining all contributions received for evidence of
illegality.” -11 C.F.R. § 103.3(b). While eorm’bllmons that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer iy charged with making his or her “best

 effonts to determuine the legality of the contributions.” 11 C.F.R. § 103.3(bX1). If the

coatribution canmot be deteamined to he logal, or i discovered ta be illegal even theugh it “did
not sppear ta be illegal” at the time it was roaeived, the treamurer must refind the contribution
within thirty (30) days of the date of said discovery. 11 CF.R. § 103.3(b)(2). By contrast, if the
committee determines that & contribution exceeds the contribution limitations enumerated in
2U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation or reattribution of the excessive portion. 11 CF.R.
§ 110.1B)3)). |

A.  Background

Obama for America is the principal campeign committee for President Barack Obama.
During the 2008 clectiom cycle, OFA, as an authorized candidate committee, was limited to
contributions from individual donors who inthe aggregas: did not cxcned $2,300 cash for the
primary and gensm] elections. 2 US.C. § 441a(a)(1XA). Sinae filing its Statement of
Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
mmwmyummmmﬁm“mmmmmwmw
the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.

Respondents explain that, to handle the unprecedented number of donors, volume of
onine contributions and dollars raised, they maintained a comprehensive system to review all

Attachment 1
Page 4 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama fer America Factual & Legal Analysis

online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
u24,OFAReeponsuinMUR36139&6142at2-3. The Committee asserts that its internal
system of review surpassed the procedural requirements for the collection and processing of
contributions set forth in the Act, and that as the volume of contributions increased, the
CmiMmﬁmﬂyMjMi&pmdmumeNMﬁMMsmeiwd
complied witls the ALt's requirements. OFA Rospenso in MURs 6078/6890/6108 at 3-4; OFA
Responses in MURa 6139 & 6142 at 2-3.

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit
from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accepta

contribution:

. The Committee online contribution page informed each prospective donor of the -

Act's source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

° No donor could make a contribution without first affirming that the funds were
lawful and comsisient with ftic Act's requirements, by checking a box conffrming
that fie dowbr wes & Unitud States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corpomticn, 1abas orgamivation os national bank, aud weys mot provided by any
person ottier than the danor;

e Donor= who entered foreign addresses were required to cheak a box confirming
that they were either a United States citizen or a permanent resident alien, and
provide a valid U.S. passport number. Id. at 3-4; see also Affidavit of Henry
DeSio (“DeSio Aff.") 1 3-6.

The DeSio Afftdavit goss on te dieserite the semplimmice ond vettiap process that veourral
after the online contributions were processed by a thind party vendor and sshmittod to the

Attachment 1
Page 5 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

. At regular intervals the Committee conducted automated searches of its donor

databnse, which imaiuded all zonfribatines (viaether niised online wr thecagh other

mecharisma), to ideittify any fikudulest ot exsazive dinatinns;

. Contributions from repeat donors were examined to ensure that the total amount
received from a single donor did rot exceed contribution limits; and

] As exumples of questionable information, erroncous data or fraudulent
contributions were ideatified, the Committee’s automated searches were refined
to query other contributions that might ceastain similar paiterss of errnesus or
fraudulent dams. Ad at 4.

WMMydwmm&mmMMmﬁWMbﬁm

including contrilutians from its joint fundreising committee, the Obama Victory Fund and
Andrew Tobias in his official capacity as Treasurer, and assert that all contributions were
properly allocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses
in MURs 6139 & 6142 at 2-3.

B. Excessive Contribution Allegation
1. Facts

The complaints involve allegations based on Complainants’ direct review of disclosure

reports filed by the Committee as well as information gleaned from online media reports, and
claim that Respondents waupted eunsesive contritsitians in adidition o knowingly receiving
contributions from prohibisad sowrocs. Fling Complains at 2; RNC Compleint e 1-4; Koiez
Complaint at 1; Daniels Complaint at 1; Maome Complaint at 1. Complainants list hundreds of
individuals whom they claim made contributions exceeding $4,600 (which would be the
aggregate total of the permissible amounts of $2,300 each for the primary and general elections)
and contend that this is evidence that the Committee’s contribution processes were utterly
lacking in the sppropriate internal controls to ensure compliance with the FECA. Fling

Attachment 1
Page 6 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factuzl & Legal Analysis

Complaint at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1.

WM reply that their comprehensive vetting and compliance system was designed
to identify all excessive conttibutions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refuad eentributions, as appropriate. OFA Response in MURs
6078/6090i5108 at 5; OFA Respomss in ilURs 6139 & 6142 nt 2. Specifically, the Commintze

 contends that atly 112 of the 602 individusis originally identified in complaints for MURs 6139

and 6142 made contributions that were potantially excessive but later refunded; the rest, they
MMymmplmwiﬁﬂwAct OFA Response in MUR 6139 at 3, OFA Response
in MUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they
assert were compliant, as well as those who made potentially excessive contributions that were
later refunded or otherwise cured (some timely and some untimely).> OFA Response in MURs

6078/6090/6108 at 5; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh. |

A Rupondaﬂsuguethnthekdmmsmﬁonﬂlumoamp!uofucessiwwnﬁhﬁom

that thern is o nmod fior an investigetiom of tixir finsnves snd repouting, wwl that shs mafters
should be dismissed. '

The Commission reviewed the Comumittee’s disclosures for the 2008 election cycle,
which reflect that the Committee reported raising approximately $745,689,750 during that time

period. The review determined that the Committee may have received between $1.89 and $3.5

2 The complaint in MUR 6142 has been supplemedted 38 times, most receatly on December 2, 2009, which lists
thousands of transactions that are alleged 10 be questionable and/or represent excessive contrilntions. The
Omim’ullapllmmliﬂﬁ-ﬂ&ﬁdmc.ﬂ.mdllma--dﬁcnnﬂmmeﬁdly
identified in the supplements filed up to that date, but was not amended to address the supplemental

after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

Attachment 1
Page 7 of 23
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analygis

million in excessive contributions during the 2007-2008 cycle. These apparent excessive
contributions are reflected in Chart A below.

Chart A

i I =
@107 | $103,382 $25,702,886
[@207 { $116,241 $32,889,836
jasor $47,260 $20,652.928
freo7 $18,332  $22,847,367
[M2 08 $35,161 $36,188.803
[m3 08 $153@ | $65,444,509
[m4 08 §44,826 $41,161.894
{m5 08 $26,787: $30,732,459
[Ms 08 $22287 | . $21,053,056
{M7 08 $85,010 $51,009,806
[ms 08 $359,986 $50,337.860
[Me o8 [ s22e5821 $65,090,862
jmM10 08 $110,484 $150,708,703
(12G 08 $27,658 [ 35044365
306 48 $218,090 [ $104,124,845

. |
froTat $35367M° |  $745,689,750

IheCommisaimigmndnmouRFAkmembletheCommimetoexphinuneﬁfy
its excessive contributions. Though the Committee made significant efforts to identify,

? The Commiission identified 52,295,521 in potential excessive contributions based on the M9 Report, which
included $367,166 in oncessive contributions from 317 individnals that were not rafiznded, redasignated or _
reattributed within 60 days of receipt, plus $1,928,3S5 in contributions designated Tor the 2008 primary clection that
were reportedly received after the date of the candidate's nomination. A subsequent review of the disclosure reports
indicates that approximately $1,646,236 of these contributions appear to have beea received

by the joint fundraising committee befire the candidate accepted his party’s nomination, but the reposted
“contrikution MW" wis Mo diste Sie fimds wizs tramien= from OFA tu the Commitee. Thurofire, $1,645,204 in
WMM-MnMnMnuh-m&nﬂmw
incoxmctly by the Commokittas. The insatigaiont will larify whetiws the Gememittii properly reported the receipts

in i3 M9 disclosawen.

4 Sirovi ths $2,295,521 in exseasive cantebusions identified by BAD be determined to be oweringlusive due toa
np.t‘n;m.hmudwaeﬂnhaﬁrlﬂwyhnduﬁm%”ﬂ‘dhmhwsmﬂmﬂ
excessive costributions mag be reduced to $1,890,541.

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214

+ Obama for America Factual & Legal Analysis

redesignate or refund a significant number of the excessive contributions identified in the
Commiss_ion'a RFAls, the Committee failed to redesignate, reattribute or refund millions in

. excessive contributions in a timely manner.

2.  Analysis
- The FECA provides that no person shall make contributions to a candidate for federal

office or his authorized politivdl committee, wvitivh in thie aggregact exeoed $2,300 such for the
prismary aad general cloctions. 2 U.S.C. § 441n(a)(1)(A). For the 2008 wlestion aycle, the Act

-pem;hanatmmlpohheﬂpaﬂytomeweﬁmmdmdualsormlhaﬂmm

mulumd;dmmteeupmszs,soo 2 US.C. § 441a(a)(1)(B). Additionally, a joint
fundraising committee established pursuant to 11 CF.R. § 102.17, may accept up to $33,100 per
donor. 11 C.FR. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,
n?ZU.S.C.§441a(f),andwhuueommiueehnmwivedanexeusiveeonniwﬁon,ithas
sixty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 CF.R.
§ 110.1(b); see also discussion, supra, pp. 5-6.

The complaints mado allegutions that the Comsmittee rescived smrnesous encestive
contributionss based on diselosune scpasts filed with the Commission, but provided no
information as to how or whethes a contribution that might appesr to be excessive on its face was
resolved. The Committees’ responses to the complaints generally aver that it maintained a
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresoived.

Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Attachment 1
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MURs 6078/6090/6108/6139/6142/6214
Obama for America Factual & Legal Analysis

total contributions received, is a substantial amount in potential violation.’ Accordingly, the
Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f) and
authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit
already underwuy.

C.  Possible Foreign National Contributions

The FECA provides that it is unlswful for a fosign nationsl, directly or indirectly, to
make a contribution or donatian of money or other thing of vahug in connection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2 US.C. § 441¢(b). A “forcign national” does nof inchude a person who is a citizen, national or
lawful permanent resident of the United States. Jd

Although tie stitute is silent as w sary knowRxige requirem:nt, the Commission's
implemanting regmistiona clasify thet a committes ean only violate Section 441 with the
knowing solicisetion, asceptance, or recaipt of a cantriiartior: from a foreign national. 11 C.F.R.
§ 110.20(g), The regulation coxtains three standards that satisfy the “knowing” requirement:
(1) actual knowiedge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 11020(a)(4)(D)-
(iii). The reason-to-know standard is satisfied when a known fact establishes “[s]ubstantial

% The Commission has pursued civil penalties in enforcement matters involving excessive contributions that are a
fraction of the cmount idnttified in tids mettry, See DR 288 (Sharpton) (concilisiing 46 1a(f) violations totaling
$19,500); MUR 5488 (Bradiey Smith) (conciliating 441a(f) viclations totaling $40,500); MUR 5456 (Huffiman)
(conciliating 441a(f) violations totaling $100,000); MUR 5568 (Empower Illinois) (concilisting 441a(f) violations
totaling $70,000); MUR 5749 (GSP Consulting Corp. PAC) (concilisting 441a(f) violations totaling $28,800); MUR
5887 (Schwarz for Congress) (conciliating 44 1a(f) violations totaling $4,748); MUR 5889 (Republicans for
Trauner) (conciliating 441a(f) violations totaling $17,099).
: Attachment 1
Page 10 0f 23
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MURs 6078/6090/6108/6139/6142/6214
Obama fer America Fastual & Legal Analysis

probability” or “considerable likelihood™ that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting

" BLACK'S Lg\w DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a

known fact should have prompted a reasonable inquiry, But did mot.” See id. at B9558.°
1. Fawiy

Several of the complaints allege that the Committee violated 2 U.S.C. § 441¢ by
accepting contributions from foreign nationals. As support for thess allegatians, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
mmmmmmmmwu.s.doﬂusﬁmafordgnmﬂ;md
(3) various media outlets reported that foreign nationals may have contributed to the Committee.

* Complainants argue that there are widespread problems with the Committee’s

compliance systers, witich werram investigaticn inte al? of the Committee’s evntribatitms
received from individwels with foreign addresses. Fling Complissat & 1; RNC Complaint at 1-2;
Knkiz Casgleint at 1; Danicls Complaint at 1; Mbors Complaim st 1. The Complainmts wixn

¢ Bufige the guiation was revised in 2002, Cansmissionese expemised consmrng shout (sodwvel of scientss requised
under Section 441e. For example, a Statement of Reasons (“SOR™) issued In & Section 44 1¢ case decided shortly
before revision of the regulation examined the ststutory language snd legislative history to conclude that despite the
absersse of previse lamguage of a “ksowRuge reyusmassst” in the statute, *it wénkd e funcamentally unjust to
assess liability on the part of a fundraiser or reciplent committee that solicits or receives a contribution if the
contribution in fact sppears to bo from & legal source, especially if initial scroening efforts resulted in specific
assuramces of i contridlen’s Logality.” MURs 4538 4531, 4547, 4642, 4909 (Samunien of Reasons by
Coumilidow Touss r re Democsatic Mutionsl Comatittos, 8t 4i.) at 3, Thus, conpled watis the Explantiin acd
Justhdication: issmnd in Nineonsiuw 26482, & meriadge requircssnst nmy b jafl sond basei on similar provisions in the
Acatimt oy edition; inchudod sk languagp despils the shsence of ane bnwwiedge requirement in the statute. Jd. st
2 (shting 2 U.S.C. §§ 4411, 44:bfs)). Seealm 11 CF.R. § 103.30:)1), which posaides that contributions which did
not gepess to he from & peohihited scamce must be veimend within a specifiss] pedizd from the date on whish the
Commitgee bacomas aware of information indicating that the cenwibution is unlawful.

Attachment 1
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Obama fer America Factual & Legal Analysis

rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to eligible donors temporarily living abroad. One complaint points to a
newspaper report that asserts that the Committee received 37,265 contributions that were not in
wile dollar amounts, which tie author cunchedes eould be evidence that those contributions
were comwzind fiusn forelgn crommecies to the U.S. delim, ami thesofiore sane famn foreigm
natienals, MUR G990 Gomplaint (citing Ex. K). Complainants affer ao infarmstion tosuppost
the cenclusion that such funds were contibmted in foraign currencies or that the individuals who
made contributions in foreign currencies were not lawful donors. Finally some of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

° A report about a group in Nigeria was reported to have sponsored an event, the
proceeds of whickr ware pwportedly gaing to ke donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

° Media coverage of a public statoiaat mnde by Libyan lender Murtmar al-
Gadliafi opining that forciga satformls supported candidass Obama and may have
contributed to the Cammittee. Id, (citing Attach. C);

] Un-smamed allegations that an anonymens FEC axalyst informed his supssicrs
that the Committes had excepted millions of prohibited contributions from foreign
nationals and his wamnings went unheedad.” Zd. (citing Attach. D);

o Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Cbama t-shirts to sell in their store. Id. (citing Attach. A, E, F);

° Articis about an Austmlian mm whis simited 80 kinowingly using a fiste U.S.
passport number in order to get the Committee’s online contribution system to
accept his contribmtion. Jd (citing Eix. H); el

U Report about and & Canadian man who deliberately made false statements in order
to get the Committes’s online contribution system to sacept his cantribution. Jd

7 Despite efforts by the Commsiba, the verszity of these allegations has not been wafirmed to date.
Attachment 1
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to eater a valid U.S.
passport number. Jd. Finally, the Committee asserts that it maintained a system that ot regular
intervals surveyed ell contributions received from foreign addresses, persenally coutected
confiritrators who veere not kmovm to be U.S. ciﬁnnsuhwﬁ'ni pormaniss pxiderss, gnd requisnd
the suhmission of valid LS. passport informetion. /d. at 5.

2. Anajysis
lhedlegtﬁmthmkespondmhoﬁnglyaweptedwmibuﬁomﬁommgn
nationals, or failed to refund contributions after becoming aware of a basis for questioning
whether the contributions were from a permissible source, is not supported by the available
information. As discussed below, cach of the three principal methods of proof relied upon in the
complaints is flawed.

Complainants added up alf contributions from donors with foreign addresses amd alleged
that all or significarit numbers of those contributions must have come from foreign nationals
because medin reposts irad idmxified foar forsign nativnals wiso srere alleged o have tnon
contributors. RNC Compleint at 1. The Commiitire remired appmsimataly $1,314,717 in
contributions fram 10,463 individuals with foreign addresses. The fact that these contributors
listed foreign addresses is not, as Complainants claim, prima facie evidence establish that the
contributors are foreign nationals or that their contributions should be suspect. 11 C.F.R.

§ 110.20(a)(4)(3). Although Complainants argue for a comprehensive review of all contributors
with foreign addresses, neither the media reports nor the complaints offer any specific
Mmmmmmmofmmmmmmmmm
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four specifically identified in the media reports, are not American citizens living abroad, who are
entitled to contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is prima facie evidence that a contribution might have come from an impermissible
foreigun scurce is incorrect. First, there is a wide variety of explanutions for a eontribution to be
in non-witole doline arnoants, other thon beilag a foreigs arvmcy. Secand, even if the
contrikution was made using a foreign currEncy, there is no legal presumption that the uss of
foreign currency is sufficient to establish that a contxibutor is a foreign nagianal. AU.s.-ci:im
living abroad, who is entitled to make contributions, might be expected to use a credit card
momtoubankwoumbasedonthecmcyoﬂheeommwhchﬂwytemmﬂymde
Neither the complaints nor media reports provide any information that would serve as reasonable -
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While information that a contribution is received from a foreign address, foreign bank
and/or in a currency other than U.S. dollars might serve as pertinent information in examining
EMWMMmofmmmmmmbﬁmmbkﬁmm

‘the Committer vinlnted the poohibision agairat receiving cantributions from fosign muticunis.

Rapher, 2 Committer naed only make a “reasonshie inquiry” to vezify thes the contribution is not
from a prohibited source to satisfy the Act's compliance regulations. 11 C.E.R. § 110.20(a)(7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those

. funds by: (1) informing website users of the appropriate legal requirements for making

contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its

Attachment 1
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regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committec’s internal controls followed the Act’s “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using forcign addresses to provide a valid U.S. passport number. /d; see 11 CF.R.
§ 110.20(aX7) (“{A] pewson shill be deomed to have condueted a reasonable inquiry If Ire or she
secks and obtins copies of eussen and vaiid U.S. passport mapers.™).
mwm&ew&imnmeivdbymcmmimﬁomhdiﬁduﬂs
with foreign addresses who contributed ta QFA during the primary asd general election months
of February 2008 and August 2008, respectively. This review provided insight into how the
Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
conlnb!mons. In addition to specific individuals identified in the complaints (see discussion

" below), the Commission’s review found only eight contributors living abroad (who contributed a

total of $2,147) that failed to give personal information required for the OFA diselosure reports.
Conzistest with the ansertions in the Committee’s respenie, the Commission’s review found that
conrithusars outside of the United States were siquired 20 affirm that they were United States
citizonz. Sse OFA Rosponee in MLRs 607846090/6108 st 4-5. In fat, the wabsite wauld not
accept contributions fsam individuals eartside of the United States without eetification that they
were citizens or legal permanent residents. Jd Contributors outside of the United States were

¥ The Commission bas approved of the use of examining ssmples in order to ascertain whether excessive and
prohibited contribution violations are substantial enongh to warrant further inquiry. See, e.g., 11 CFR.

§§ 9697.2(f)(1) xxd 9838.1(f)(1) (approving the ase of sampliny in th sadit context to determine whether exenssiva
and prohibited contributions are significant enough to warrant referral for eaforcement). Here, the Commission
opted to review a sample of disclosure reports at the reason to believe stage in order to ascertain whether the
violations of the Act alleged in the complaint are indicative of broader flaws in the Committee’s compliance system
and/or are significant eneugh to recamsmend that an iavestigation of the violations is warranted.

. Attachment 1
Page 15 of 23




13044224008

8 BoeRRR RRRENR®

MURs 6078/6090/6108/6139/6142/6214
Obama fer America Factusl & Legal Analysis

typically employed by the United States government or military, or working in the international

offices of American corporations, or for American non-profit, human rights or religious

izations.

The contributions cited as examples of Section 441¢ violations in the complaints are

insufficient to support a reason to believe finding for the following reasons:

There is 10 sujpast for the infevense thii: the Cormmitive reetived eomtributions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the

same media reports indicate thi the Nigerizn goveszment seizad the fimds sedsad
and are investigating the matter as a frandulent schame. RNC Complaint, Exh. A.

There is no information supporting the allegation that the general comments made
by Libyan leader Mummmar al-Gaddafi claiming, “[People in the Arab and
Islamic world] welcomed [Barack Obama] and prayed for him and ... may even
have been invelved in legitinmte contribazion campaigns to enable hzin to win the
American presidency” are refisted to any idexstifisble contributiens or funtraising
efforts for the Comamittee, b

The allegatizas that ecatzibutican reseived by the Conmittan, which were nat
made in whale dallar amounts must have been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. /2.

The Aueeration mimm citesi is the medist report mimits (Bs the same roport) thst he
knowimgly marks the ilicgnl contrEngion thresgh bypasziag the oulino seaneity
protreols by entering a false pesspert mnwhber and frauduiently curtifyisng that he
was an American citizen living abroad, in order to get the website to accept his
contribution. BNC Complsist, Exh. H, OFA Response in MURz 6078/6090/6108
at4.

- While the Canadian donor did not admit to making false statements, he also

denied remembering whether he certified that ho was a citizen and stated that he
later contacted the Committee to request arefusd. RNC Comyplaint, Exh. H. The
Commitiee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the contribution from the donor
bas sinae bem refimdod. OFA Recpomse it MURs 6678/6090/6108 at 4.

See OFA Response i MURs 6078/6090/6108, Exh. A.
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According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Cqmnﬁttee'swebsimtosell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.
The same report indicates that the Edwan brothers inserted the sbbreviation “GA” in the address
line reserved for the name of the contributor’s state of residence, which the Committee might
have mistriien to starxd fior “Gaonjia™ rather than “Guzn.” /d. Tiiz mort aisa citos a campmign
officis! who states that until the media identified the Edwan brotirers 1s being residents of Geza,
the Comaittee had 2o maason to believe the Edwans livad outside of the United Stetes. Jd

The Act provides that where a contribution does not present a gennine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.

11 C.RR. § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of receipt.” Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign nationals.

WiiBle it is unelea: when thc Committes discevered bl of the contribetors cited in the
mesiin fepetss wass fursign nationis, the Commitiee did mefnid sil of the contributions within 30
days of those reports or fhe infoomstion sheut the idantity of thasa enntribiwors bacoming publie.
Moreover, the fact that a review of the Comrsittee’s disclosure reparts bas identified only §2,147

® 1t is well estublished Mt Sheprocecds Bom the purciuse of fendrhising fms are comvidered to bo ca=paign

_ contributions. 11 C.F.R. § 100.53; see also AO 1975-15 (Wallace) (concluding that the full amount paid by a

purchaser to a political commities or caadlidate for & Smdraising item is a contribution); AO 1979-17 (RNC) (citinh
AO 1975-15) (The fixct that the contributor received something of value in exchange for a political contribution does
mmuma&mm-pmmm-mmmx

¥ Henwm Edwan mads saven canteibutions, sil of wiish v miundel. Quily the four smsilest tansmtiorns ($187,
$1,217, $834 ond $308) were refunded cutside the 30aixy windoor. Mooir Edwen mesic 21 metribeties, all bus
two of whinh (for $5¢ tnd $1,290) ware refmdesi within the 30.-day sindow. /d. A tetal of $4,130 ofithe
contributions made by the Eduars was sefindad outsido the 30-day window, but within two wieeks of the first media
report
Attachment 1
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in contributions from eight donors with foreign addresses that might be questionable, with no
additional information on whether they are in fact foreign nationals, mitigates against finding
reason to belicve that the Committee violated 2 U.S.C. § 441e.

Because the potential Section 441e violations are limited in scope and amount ($6,277)
and because there is insuffScient information to suggest thut fire Comsnittes acted unrsusonably in
relying on the thiowaktion pmvidet by contsibutors affirnsisig that Shey wese United ttwiss
citisens, the Canzmsinsian senclnded that opening an investigatinn isto this issns would be aa
incfficient use of its limited resources. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
ﬁled). '

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441¢ by accepting contributions
from foreign nationals.

D.  Postililk Confrikaetions fremi Unlmown Iindividuals
ThcActmvidsﬂntmpamshnﬂmakcnonﬁhﬁopinthemeofmthupm

. and no person shall knowingly accept a contribution made by one pereon in the name of another.

See 2U.S.C. § 441f. A Committee has thirty days from the date that a prohibited contribution is
made or discovered to have been made to refund the impermissible contribution. 11 CF.R.
§ 103.3(b)(2)-

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
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internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.

| Complaint at 3-4. Different Complainants present two types of arguments for why the

Committee should have been on immediate notice that certain contributions did not come from

_ legitimate sources. First, some of the complaints contend that certain contributions were linked
to-ranres that were clearly l;lcliﬁous, and the fact that such contributions were processed by the

Committee’s online fundriiging system is evidenoe of widespread fudlore in its compliance
system sail warmats invessigation. Scoend, one of the later compiuints (MIIR 6214) péints to a
range of anomalies in the pattemns of the contribuions attributed to particular individuals as
Hns sufficiently unmsual and unlikely as to put the Committee on notice that these contributions
were illegitimate.
1. Facts
The complaints cite media reports identifying 11 individuals whose names were listed on

. the Committee’s disclosure reports as contributors, but later were determined to have submitted

fictitious or fraudulent names, addresses or credit card information. Examples of these
individuals inefwde:

) Good Will —- ax irdividaal who litted bis nume as “Good Will,” his emplower as
“Loving,” occupation as “You” and who provided an address that turned out to be
far a Gaod Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in $25 increments betureers Mssch 2008 end April 2008, totaling
over $19,500;

° Doodad Pro — an individual who Listed his name as *“Doodad Pro,” his residence
as Nando, MY, occupalion as “Loving,” and emyileyer as “You™ rande owur 850
contributions in $25 incsements bttsresn Noveeiber 2007 and Agpsil 2008, totaling
over $21,250;

o Persons with fictional addrogaes — soms indivisiaals pravidad questissnhic nams
and fictisious addesssss, including “Test Pezson” residing in Soms Plage, UT,
“Jockim Albeston™ residing at a fictiona! address in Wilmington, DE, “Derty
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West™ and “Derty Poiiuy” both residing in rewq, ME and “fhdfbdfh” residing in
Erial, NJ; and
o Persons with obvious fictional names — some individual donors provided
nonsensical including, “Hbkib, jkbkij,” “Jgtj Jiggiifg,” “Dahsudbu
Hdusahfd,” Uadhshgu Hduadh,” “Edsty Eddty” and “Es Esh.”
During the course of its compliance process, and befosz the names were made public in

-media reports or complaints, fie Committen asserts that kud already identified mary of these

same nuntitntions as lesing of enestionahle hgitinay. Distinswen repornts iradicnted thet savaral
of the “cantributions” made by ficitious donars cited in the complainta sither wera never
acceptad due to invalid information (e.g,, invalid credit eard or banking information) or were
refurided immediately. In other instances, where contributions were accepted, refunds occurred

on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made

hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports. Further, most of the refunds were completed to almost
all of these prohibited contributors within weeks of the first media reports and/or the initial
complaints filed with the Commission. |

The Complaint in MUR 6214 1akes en extonsive and detailed anal3sis of various
patiemas in the Cammitisn's receipis. This eomplaint alleges that the Committee failed to make
immediate uss of sn Address Verification Systam to confirm that asch contchricr’s reparted
address information matched the address information for the credit card used to make the
contribution, which allowed the Commitee to accept online contributions in transactions that
would have been rejected by other vendors accepting credit card payments over the internet.
This complaint suggests that the absence of this safeguard raises questions as to whether the
card. In addition, this complaint identifies the following contribution patterns which it deemed
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suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Donations that were in whole dollar amounts, but not in multiples of $5; 3) Multiple Day

Donations where a donor has two or more donations on the same day; 4) Duplicate Donations

.where the donors appeared to make two or more contributions of the same amount on the same

day. Complainant alleges that the Committee accepted an unusually large number of
comtibutivms that fit intw these patterns, wisich it demned to be suspicious and mrit fiirther
2. Analysis

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confidence that applics to other methods of findraising, and act consistently with Commission
regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee's acceptance of online contributions from the unknown persons identified in the

 complaints is clear evidence that it had no control mechanisms in place o catch third party fraud.

Flihg Compistint st 1; RNC Compisini at 3-1; Kohits Complaint at 1. Consequentiy, the
complaints anguc, an investigatioa of el contrilmstiens is wartanted. /d RNC Sugpl. Cenaplatht

" at3-5.

Respondeats assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committce asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. & at 5. The Committee also asserts that through its vetting
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and compliance system, as individuals who provided fictitious information are identified,
subsequent searches are modified to look for similar individuals or pattems of fraudulent donors
that were previously identified. /d. Regarding the individuals identified in the complaint,

- Respondents provide information that most of the fraudulent contributions from these individuals

had beon idemified and refunded before the complaints were filed. /d.

Tke comiplaint cites the names of cleven individunls with alleged fititious names that
allegedly made eontributions to the Comenittee. Qnly thme of these individuals gave
contributions that were aatually received and aggregated ower $1,000; they include:

® “Doodad Pro” made 850 contributions in $25 inorements totaling $21,250,

e “Good Will" made 780 contributions in $25 increments totaling $19,500, and

e  “Hbkjb, jkbkj" made a single contribution of $1,077.23.
W“MM“MWMH”MWWMmawﬁMSdM
befiore or within 30 days of the initial complaint in this matter, though many refunds were not

made within 30 days of the initial receipt of the contribution. The single "Hbkjb, jkbkj”

contribution was refunded within 30 days of receipt. Contributions from the remaining eight

donosw eited in the compladnt totaled approximmtely $1,300; nene of which has been refonded.

In erdee to asooetein whether these vans 8 potantial systes breaklomm that might bane b
the Committce to acoept large mumbers of contributions from unknewn persons, the Commission
reviewed a sampling of contributions to the Committee in the primary and general election -
mondmofFehmyzmwAugustm,mecﬁvdy. During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
contributors. The Commission also reviewed complaints, disclosure reports and media reports
for individuals whose information sppeared to be incomplete, fictitious or otherwise unverified
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as_belongingtoacumlpersons,asweﬂaswhethersuspectoonﬂibuﬁomweaccepted,veriﬁed
and, if appropriate, timely refunded by the Committee.

In addition to the contributors cited in the complaints, only six other contributors to OFA
Mmemesnﬁghthavebeenﬁcﬁﬁombasedmthupdﬁngorotherinfmmaﬁonm

identified. Theve six contributors gave approximarely $17,445 to the Committee, $14,470 of
which remmins unvefinided. Thus, the complaints and e Commission®s review identify a tetal

of 17 pontribusors with poteasally flatizioun nsmes who ganic a todal of $64,472 in contvibutions

~ to the Committee, £15,676 of which has yet to he refunded,

The Commission determined that dismissal of these allegations is appropriate because (1)
the alleged breakdown in the Committee's compliance system is not bome out by the availsble
information about the scope and amount of the contributions the Committee received from
allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commission’s review have been refunded.

For these ressons, the Commission determined it would 1ot be an eXScient ose of its
restarcos 10 Open an investigntion jnte this issue with tespess to the Committee. See Heckler v.
Chaney, 470 U S. 831 (1985); MUR 5950 (Hillary Ciintan for President) (Faatual and Legal
Analysis dismissing Section 44 1¢ violation to preserve resaumces whese prohibited contributions
were refunded before the complaint was filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another. |
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, as Treasurer

L lNT RODUCTION

" In August 2010, the Federal F.l_ection Commission (“the Commission”) found reason to
believe that OFA violated the Faieral Election Campaign Act of 1971, s anrended, (“the Act” or
“FECA™) by accepting during the 2007-2008 electian cyale an unlnown number of excessive
contributions in vialation of 2 U.S.C. § 441a(f). See OFA Factual and Legal Analysis, dated
September 7, 2010 (“F&LA).' In the F&LA, relying on information compiled by the Reparts
Analysis Division (“RAD"), the Commission found that OFA may have accepted between $1.89
and $3.5 million in excessive contributions. The Commission also found that OFA might have

- misreported the original date of receipt for certain primary election contributions made through

its joint fundraising representative, the Victory Fund,? which caused those contributions to

appear as "“primary-after-primary” excessive contributions (i.e., primary contributions made after

‘the date of the primary election). Jd. at 8 n.3.

In rospanse to the Commission’s findings, OFA assurthd that $1.6 witlim in primary
contributions received through the Vistory Fund were not excessive. See OFA Letter from
Judith Corley dated November 12, 2010 (responding to RTB findings). In fact, OFA explained,
these contributions appeared to be “primary-after-primary” excessive contributions because, as it
conceded, OFA misreported these contributions’ original date of receipt. Jd. Further, the only
explanation OFA offered as to why it misreported the original date of receipt for contributions

. ' 'The Commission dismissed allegations that OFA violated 2 U.S.C. §§ 441c and 4411,

2 The Victory Pund was established pursusnt to 11 C.F.R. § 102.6. Its participants were OFA and the Democratic
National Cammittce,
’ Attachment 2
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received through the Victory Fund was that the campaign staff understaod it was reporting the
transfers in the correct manner. Jd. See also OFA Letter from Judith Corley to OGC dated

March 1, 2011.

II. FACTUAL AND LEGAL ANALYSIS
The investigation and Section 437g audit revealed that OFA failed to report correctly the

_ original dates on which $85,158,116 in contributions were received by OFA’s jeint fundraising

represemative, the Victory Fund, im violation of 2 U.S.C. § 434(b) of the Aot.

The Act requines il pelitical commmittees to publicly report all of theit receipts and

" disbursements. See 2 U.S.C. § 434. Each report must disclose for the reporting period and

calendar year, the total amount of all receipts, and the total amaunt of all disbursements.
See 2 U.S.C. § 434(b)(2), (4) and 11 CFR. § 104.3(a), (b). The Act requires that an authorized
committee of a candidate report the amount of all rec¢ipts from transfers by affiliated
committees, as well as the identity of the affiliated committce and date(s) of transfer. See
2U.S.C. § 434(b)2XF), (3)XD); 11 C.F.R. §§ 102.17(c)(3)(iii) and 102.17(c)8)(i)(B). See also
11 C.F.R. §§ 104.3(a)(4) and 104.8.

Commissien regulatioms pormit pnlititiel connmittaes to exgage in joint fimdraising with
othex political anmmittens or with usnegistered committees or organizations. See 11 CF.R.
§ 102.17. After a joint fundraising represcatative distributes the net proceeds, o participating

. political committee is required to repoat its share of funds received as a transfer-in from the

fundraising representative. See 11 C.F.R. § 102.17(c)(8)(i)(B). For contribution reporting and
ﬁmimﬁmpnmom,thedam;ponuibuﬁonismedvedbyﬂwﬁndrﬁdngmpmmmﬁw-mtﬂw
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date received by the recipient political committee — is the date that the contribution is received by
the participating political committee. See 11 C.F.R. §§ 102.17(c)(3)(iii) and 102.17(c)(8).}

. During the 2008 clection cycle, OFA received $85,158,116 in transfers from the Victory
Fund. These transfers were made on various dates between June 30 and November 3, 2008.
OFA correctly reported the dates it received transfers from its joint fundraising representative.
But OFA did not cotrectly report the original dates of receipts required by 2 U.S.C.

§ 434(b)(2), (4) and 11 C.F.R. §§ 104.3(a), (b) axd 102.17%(c).

The Commission initially brought this problem to OFA’s attention in an October 2008
RFAI, which questioned $1,936,829 in primary contributions that were identified as possibly
excessive because OFA received the transfer of, funds after the date of the candidate’s
nomination. See Request for Additional Information (Oct. 14, 2008). The RFAI sought
clarification as to whether the contributions were “incompletely or- incorrectly reported.” Id
The Commission raised this same issue in the F&LA, noting that certain excessive contributions
msy have been misreported as having been received after the date of the primary. See FRLA
at8n.3.

OFA admits that, contrasy to the Commmigion’s regitlations, it enoneously reported the
dates of transfers from the Victory Fund as the dates of receipt for those contributions and failed
to report the original dates of receipt of the contributions by the Victory Fund. Letter foom J.

* Corley to OGC dated March 1, 2011 (stating “The Coremittee hegan reporting transfers from

joint fundraising committee on July 20, 2008. It reported six (6) additional transfers during 2008
and 2009 . . . All of the transfers (except one) [citation omitted] were reported in the same way —
as of the date of the transfers — based on an understanding of the campaign staff that this was the

¥ The participating political committee is required to report the original date of receipt of the proceeds only after the
funds have been transferred from the feisifraising representmine. /d
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correct method for reporting.”). See also Letter from J, Corley to OGC dated November 12,
2010 (acknowledging “the overwhelming majority of these ‘Primary-after-Primary |
contributions® were actually received by the joint fundraising committee before President Obama

accepted his party’s nomination”). By way of explanation, OFA responds only that it was “in

 regular contact with the FEC’s Reports Analysis Division [ ] to clarify reporting issues[, and] . . .

RAD staff mever raised any tssue with them regarding the method they were using to report the

_ transfers.” Letter from J. Corley to OGC dated Mareh 1, 2011.

OFA'’s explanation does nat alter the fact that it failed to report the dates on which the
Victory Fund originally received contributions totaling $85,158,116. Accordingly, the
Commission found reason to believe that Obama for America and Martin Nesbitt, in his official

capacity as treasurer, violated 2 U.S.C. § 434(b).
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- FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama Victory Fund and MURs: 6139 & 6142
Andrew Tobias, as Treasurar

L INTRODUCTION

These matters involve overlapping allegations that the Obama Victory Fund and Andrew
Tobias, in his official sapacity as Treasurer "OVF" wthe“VidmyFmd").ajWﬁmdmiﬁm
committee formed by Obama for America and Martin Nesbitt, in his official capacity as
TWNFAﬂMMMcNMCMMWWMWM
prohibited contributions in violation of the Federal Election Campaign Act of 1971, as amended,
M"W“MAM.

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/5108, other complaints provide
a Esting of trazsmctions that ase alleged o be purt of suspicisus patterus in OVF'd funiimising

' reezipts. e MURs 6139, 6142, 6214. Rather than sitempting o address alf f the transetions

being quastistied, OVF facusas on ifs comprehensive aompliance system, sad asscats that this
system allowed it to identify and take apprepriate comective action as to all contributions for
which there were genuine questions as to possible illegality. See OVF Responses in MURs 6139
& 6142, Respondents assert that all genuinely excessive and prohibited contributions detailed in
the complaints have been refinded. Respondents also contend that Complainants’ allegations
are highly speculative, lack the specificity needed to demonstrate a violation of the Act, and that
the pattemns identified by Complainants do not support-any inference of illegality. Jd
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There are no indications that the Victory Fund accepted excessive contributions or

. contributions from foreign nationals, or misreported disbursements to OFA. Accordingly, the

Commission found no reason to believe that Obama Victory Fund and Andrew Tobias, in his
official capacity as Treasurer, violated 2 U.S.C. §§ 441a(f), 441¢ or 434(b). Although the
Obamm Victory Fund and Andrew Tobias, in his official capucity as Treasurer, mmay have
acseptbd sontribittions fhaim ua wikniwan doncr, tho Cemmission dismissed this patential
vialaiion of 2 U.S.C. § 441f becauaa tha arsount at issie did net wancwit fudiher Coanmission
resources.
IL. FACTUAL AND LEGAL ANALYSIS

The primary issuc in these matters is whether Respondents accepted impermissible
mandated specific procedures to verify the identity of an individual making a credit card
conﬁhnﬁmﬁuﬂﬁhhmﬂ,ithuopinedthﬂacommiﬂeewhinhhﬁendsbmlkhmdmﬁw
credit card contributions over the Internet must be able to verify the identity of those who
comtribute via credit card with the same degree of confidence that is generally provided when a
counntitics accejs® a check via diveck 1mail.! Advisory Opinion 2007-30 (Chris Detld for
hﬁhﬂkh};:ﬂlﬁnmnﬁlmﬁﬁm&rwm&ﬂk(hﬁdmw
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999);Advismy0pininnl999-09 (Bill

'Mmmmmmav«ﬂymmmmmmmmmmmm
obligstions as well s verifying contributors® Mm.mb‘u:ﬂg%nw!dﬁhhaﬁmw
and conspicnous language informing prospective donors of the Act’s source restrictions and contribution limits,
requizisg 8 donor to complete snd suhmit fier processing a coutriiution form that inclades the catribuia’s wano,
coatribulor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. See, eg, AO 2007-30 at 3. The committee
shoult alse include preweduces that wili alliy it tx scrmm flar vontributions mille wihg corpoesce o Taosiness entity
crudit cards, and’e perscas wireby tha doner must awsst: (1) tise cantribwtion is made from his own funds and not
thase of smother; (2) countributions o net myde fiom general eamry fiunlls of & aorparation, lahas oxgisstin ox
natissal tomk; (3) donor ianot & fedem! gsvernment canfractor or a foreign astionnt, but is 2 nitizess or peeanent
resident of the i inited States; and (4) the contribution it made on 2 persgpal credit caed far which the docor, not 8
corporation ar business eatity, i logally obligated to pay. /d at2-4.
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Bradley for Presideat, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concems over the receipt of prohibited eonzibutions™ regarding tis online coutributions s its
conetiinitions solicited and received thyamglt any other method. /i (quuting ledatching Credit
Card and Debit Caxd Comtributions, 64 Fed. Reg. at 32395).

As a safeguand agrinst receiving prohibited contributions, the Act’s regulations hold the

- committee’s treasurer “responsible for examining all contributions received for evidence of

illegality.” 11 CF.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the legality of the contributions.” 11 C.F.R. § 103.3(b)1). If the
Mh.ﬁmmbemmmenm.msdimwmimmwuw
not appear to be itlegal™ at he tinmo it was received, the treasurer must refund the eontribution
within thitty (36) das of fae date af eaid dissavary. 11 C.F.R. § 183.3(b)(2). By contras, if the

_mmmm;mmmmmmw@mm-ﬁn

2b.s.c. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obﬁnawﬁmmmwmofﬁnmm 11CFR
§ 1101030
A.  Background
" The Obema Victory Fund is a joint fundraising committce established pursuant to
11 CF.R. § 102.17, whose participants were Obama for America (“OFA™), the principal
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campaign committee for President Barack Obama during the 2008 election cycle, and the

Democratic National Committee (“DNC”). The Victory Fund filed its Statement of Organization

“on June 10, 2008 and received over $198 million in contributions during the 2007-2008 election

cycle. During the 2008 election cycle, as a joint fundraising committee established pursuant to
11 C.F.R. § 102.17, the Victory Fund was permitted to accept contributions up to the maximum
meranpuﬁcimwmmwmmmunmﬁusss,mmm
(the OF A limit of $2,300 cach firr the primary and ganeral eiecgions ard the DNE lianit of
$28,500). 11 C.F.R. § 102.17(a).

B..  Excessive Contribution Allegation

1. Facts

The complaints involve allegations based on Complainants® direct review of disclosure
reports filed by the Victory Fund as well as information gleancd from online media reports, and
dﬁmmwmmwawuinmmmwﬁmmwym&im

' contributions from prohibited sources. Daniels Complaint at 1; Moore Complaint at 1.

Commplainants list hundreds of individuals whom they claim rmdé costributions exweedhrg
$4,600 (whidh wouid be the sggpats toral of the permissible amounts of $2,300 cach fir the
primary and general elestions) sad comind that this is cvideacs that the Victary Fund
contribution pepcesses were utterly lacking in the appropriste internal controls to ensure
compliance with the FECA. Daniels Complaint at 1; Moore Complaint at 1.

The Victory Fund denies the allegations in the complaints and contends that it maintained
the appropriate procedures to ensure that contributions received by the Victory Fund were
properly allocated and did not exceed contribution limits. OVF Responses in MURs 6139 &
6142 at 2. Moreover, the Victory Fund asserts that to ensure that contributors did not exceed
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applicable contribution limits, the Victory Fund verified all contributions it received with the
donor records for OFA and the DNC. /2. If any contribution aggregated to exceed applicable
limits to OFA, the excessive amount was first reallocated to the DNC; if after the DNC

" reallocation the contributions still exceeded applicable fimits, the excessive amount was refunded

to the contributor. /d. at 3.

2. Aualjeis
The FECA provides that no person shall make contributions to a candidate for federal

office or his authorized politioal cmmittee, which in the aggregate exceed $2,300 each for the
primary and general clections. 2 U.S.C. § 441a(a)(1)(A). For the 2008 election cycle, the Act
permits a national political party to receive from individuals or persons other thana
multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally,  joint

fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 CFR. § 102.17(a). The Act prohibits a candidate or political committee from
 knowingly accepting contributions in violation of the contribution limits set forth in the FECA,

see 2 U.S.C. § 441a(f), and whese a committee has received an excessive contribution, it has
sixty (60) days to identify amd redesiguate, reattribute ar refund tite exzessizre umount. 11 CF.R.

§ 110.1(b); see also discussicn, supra, pp. 5-6.

The Victory Fund denies allegations that any of its donors made excessive castributions.
OﬁMthh6139&6142n2. The Victory Fund accurately notes that it is not
subject to the $2,300 per election contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundraising committees. /d.
Moreovez, the Victory Fund avers that it has procedures to ensure that its donors do not exceed

" applicable contribution limits, which include matching all contributions it received to the donor
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. records of OFA and the DNC. /d. The response states that any contributions the Victory Fund

received that might have been excessive when aggregated with prior contributions to OFA were
either reallocated to the DNC or refunded to the contributor. /d.

" The Commission reviewed the information submitted in the complaints and responses in
MURs 6139 end 6142 as well us the disclosare repores filed by the Victery Fund amd determined
that Complainants’ allegations appear to mly wa tise mistaken belief that the Viotory Fund is
subjeet ta the individual engtribution limis of $2,300 per elaction for aamdidates or amadidate
committess, as set farth in Section 441a(a)(1)X(A). In fact, as a joint fimdraising comavittee, the
VictoryFlmdiuubjectt?theSSS.mOperindividmloonm'bution limit set forth in 11 CF.R.

§ 102.17. None of the individuals cited in the complaints exceeded this limit. Thus, the

information Complainants submit as prima facie evidence that the Victory Fund violated Section
441a(f) is insufficient to support a reason to believe finding. Moreover, the Commission found
no additional facts to support the claim that the Victory Fund accepted excessive contributions.
Finally, there is no support for Complainants® allegations that the Victory Fund violated
the reportisg requirements of 2 U.S.C. § 434(b) by misreporting disburacrrents to OFA, and
failing to provide identifying itifamnation for centaiimtors who gewe less than $200. Tite Victory
Fund resposuses and dizclnsure reports indicate that the temsfers fram the Victwry Fuad to OFA
wese made for ardinary dishursements of net proceeds pursuzst to the joint fundraising
agreement between OFA and DNC, and were reported correctly. 11 CF.R. § 102.17; see OVF

.Responses in MURs 6139 and 6142 at 3. Further, the Act does not require committees to
" disclose the identification information of donors who contribute less than $200 in the aggregste

during the election cycle. See 11 CF.R. § 102.9.
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Accordingly, the Commission found no reason to believe that the Obama Victory Fund
and Andrew Taobias, in his official capacity as Treasurer, received excessive contributions in

" violation of 2 U.S.C. §§ 441a(f) and 434(b).

C.  Possible Foreign Nztional Contributions
The FECA provides that it is mlawfl (or a forsign sationol, directly or indirectly, to

‘make a contribution or donation of money or atlier thing ¢f vaiue in canwention with a Fedaral,

State, or local electian, or to a corsmitios of s political party aad for a federal pelitical committee
to receive or accept such a contribution. 2 U.S.C. § 441e(2)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.

2US.C. § 441c(b). A “for¢ign national” does nof include a person who is a citizen, national or

lawful permanent resident of the United States. Jd.
Although the statute is silent as to any knowledge requirement, the Commission’s
implementing regulations clarify that a committee can only violate Section 441¢ with the
knowing solivitation, ssseptunce, or reseipt of a contribution froe= a foreign matiomal. 11 C.F.R.
§ 110.20(g). The regulstion comains thres sttmdertle thet sabinfy the “knowing” requinmment:
(1) nctund knowledge; (2) resson ta keow; asd (3) willfl blindness. 11 CFR. § 11020()4)i)-
(il). The reason-to-know standard is satisfied when a known fict establishes “[sJubstantial
probability” or “considerable likelihood” that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent

_ Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting
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BLACK'S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a
known fact should have prompted a reasonable inquiry, but did not.” See id. at 69940.2

Several of the complaints allege that the Victory Fund violated 2 U.S.C. § 441¢ by
accepting contributions from foreign nationals. As support for these allegations, different
Complaimmts focus on tive fact that centributers with foreign addresses gave to the Victory |
Fund, st ttribetinms from insteriduals with foreign addxoasas vasre snit mosdy im winole dodise

'mm(uﬁchthm-gm-ulUtthMhmcanveﬂdtoU.S.ddhn

from a foreign anmency), and various media outlets reported anecdotes about a half dozen
foreign nationals may have contributed to OFA.

Complainants argue that there are widespread problems with the Victory Fund’s
compliance system, which warrant investigation into all of the Victory Fund®s contributions
received from individuals with forcign addresses. Deniels Complaint at 1; Moore Complaint at

-1. The Victory Fund maintains that its vetting procedures required online contributors to

confirm citizenship or permanent resident status by checking a box. OVP Response in MURs
6139 & 6142 t 2. Furthier, comtrilwiors with foroign addresses hesd to cater a valid U.S. passpont
womther. &d. Finaliy, the Vintury Puos smexts thet it swintained o spst that at segulan intorels
surveyed all cantnibutions renzived fisun foeign addmsses, pecasnally contaxted sotzitmtors

2 Buioesthe regulation nom rovised in 2082, Gemminiieiss expreased conems abard vie level uffegiexter requirai
under Section 441e. For example, a Statermnent of Reasons (“SOR™) issued in a Section 441e case decided shortly
before revision of the regulstion examined the statutory language and legisiative history to conclude that desnite the
absence of previse lxnguage of a "imowittige requirement” in the suittee, “R would be fimtdznentafiy wnjiist v
assess lisbility on the part of a fundraiser or recipient committee that solicits or receives a contribution if the
coatribution in fact appears 1o be from a logal sourcs, especially if initial screening efforts resulted in specific
assuramces of the wontribusion’s loguliey.” MURs 4536, 4531, 4£47, 4842, 2900 (Suxikoeest of Renwins by
Comalissiime Thomas in r¢ Demugeatic Matiossl Comeljtion; 9t al) at 3. Thus, asspluti with i Epjplanstion and
Jusiication mmed in Novembes 2002, 2 imewniedge requiremient may be inforred hused en similer provisions in the
Act that qpesifically included such Ingguage desgite the ahsease of any IMowledge requirement in the statute. /d at
2 (niting 2 US.C. §§ 4411, 4416(x)); Seralso 11 CF.R. § 103.3(b)1), 'whivh pryvides that contributions whick did
t» be from a peohibited source must be returvad within a spacifisd peticd from the dats on which the
eoﬁiﬁhnmmofﬁmﬁnmﬂﬂbghﬂnuﬂihﬁmsm
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who were not known to be U.S. citizens or lawful permanent residents, and required the
submission of valid U.S. passport information. /d
Based on the information in the complaints, as well as a review of publicly available

" information, there is no indication that the Victory Fund received even a single contribution from

an individual who has been demonstrated to be a foreign national. Thee are o exammples
providatt in the complaints or in the publicly awxilable media or disclosure reports. Thus, there
appears to be na support fex the clzim that there are sysiemmtic bratkdowns im OVF’s mozitaring
for contributions from foreign nationals. Accordingly, the Commission found no reason to
beimmatunomvmmmmmbiu.mmoﬂiduapmqurm.
violated 2 U.S.C. § 441e by accepting contributions from foreign nationals.

D. Possible Contributions from Unknown Individuals

The Act provides that no person shall make a contribution in the name of ancther person,
and no person shall knowingly accept a contribution made by one person in the name of another.

See2US.C. §441f. A committee has thirty days from the date that a prohibited contribution is

made or discovered to have been made ® refind the impevmissible contibution. 11 CF.R.
§ 103.3(b)(2).

The anmplaints allege that individunls made ecntributions ta the Victory Fund using
WmﬂcﬁﬁmmﬂﬁeVmM’smﬁmWﬁmmwﬂdm
juternal controls to circumvent the receipt of such prohibited contributions. Deniels Complaint
at 1; Moore Complaint at 1. As discussed above, the Commission has provided guidance to
committees that they may use Internet fundraising so long as committees use reasonable
safeguards to enable them to verify the identity of contributors and screen for impermissible
contributions with the same level of confidence that applies to other methods of fundraising, and
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act-consistently with Commission regulations. See AO 1999-09. (Bill Bradley for President,
Inc.). Complainants contend that the Victory Fund had no control mechanisms in place to catch
third party fraud. Daniels Complaint at 1; Moore Complaint at I. Consequently, the complaints

.ngue,aninvesﬁguﬁonofallconm'buﬁmismnwd. d

Respondents assert that the complaimns zeresented no credible information that the Victory
Fund had accupted conttibutidns frem uakaown pexsons and was Sased wholly on speeulation.
OVF Hespanse in MURs 6139 & 6142 at 2. The Victery Fund nssarts that s intecosi systam
runs regular searches of its daner database in azder to identify contribusions that might viclete
the Act. 1d.

There ere no indications that the Victory Fund received contributions from the
individuals specified in any of the complaints. The Commission’s review determined that a
cmewmadebyapuwnmd“AmnmmMm'mhgm. The
Victory Fund's compliance system identified the suspect contribution and flagged it for
veri'ﬁcaﬁén,bnﬂdidmtreﬁmditvithinthe%dayspumiﬂedbythem

. Despite this apparent violation of Section 441, te Comunission detetmined tha
disnsissal of thess allegatiots is appropristo bxcmnse (1) the pashibitnd caniributions cited in the
mpldmmnhﬁwhenwedb&nmﬁlmmofm‘hﬁwmdwﬁbyow
($2,228 accounts for .001% of $93 million received), and (2) allegations of breakdowns in the
WWMthmmmMWMWMWm’sMof
the contributions received by the Victory Fund. Thus, the Commission determined it would not
be an efficient use of the Commission"s resources to open an investigation into this issue. See
Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and

Attachment 3
Page 10 0f 11



13844324030

MURs 6078/6090/6108/6139/6142/6214
Obama Victory Fund Factual & Legal Analysis

Legal Analysis dismissing Section 441¢ violation to preserve resources where prohibited
contributions were refunded before the complaint was filed).

Accordingly, the Commission dismissed allegations that the Obama Victory Fund and
Andrew Toblas, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting
contributions from unknown persons in the name of another.
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matters of ) MURs 6078, 6090, 6108, 6139, 6142, 6214,

_ ) and AF#2512
Obama for America and )
Martin Nesbitt in his )
official capacity as Treasurer )
' )
CONCILIATION AGREEMENT

This Conciliation Agreement reflects the final resolution of six separate complaints filed
with the Federal Election Commission (the “FEC” or the “Commission™) concemning
contributions received during the 2008 presidential campaign by Obama for America and Martin
Nesbitt in his official capacity as Treasurer (“Respondents” or “OFA") and issues identified in
the Final Audit Report of the Commission on Obama for America (Jan. 16, 2007-Dec. 31, 2008).

The Commission found reason to believe that Respondents violated 2 U.S.C. § 441a(f) of
the Federal Election Campaign Act of 1971, as amended (“the Act”), by accepting contributions
in excess of the limits applicable to the 2008 presidential election that were not resoivedthrough
refund, redesignation, or reattribution within the 60 day period permitted under the Act.

The Commission also found reason to believe that Respondents violated 2 U.S.C.

§ 434(b) by misrrportirig the dates of contsibutions received through its joint fundraising
representative, the Obama Victory Fund (“OVF”). Although OFA cemectly reported the date
OVF transferred those funds to OFA as required, it incorrectly identified the date of receipt of
the undeglying contributions as the date of the transfer from OVF to OFA, rather than the date
that the contributions were originally received by OVF.

The Commission has further found reason to believe that Respondents failed to file

certain 48-Hour Notices of contributions of $1,000 or more received after the 20th day but more
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' thm 48 hours Before the 2008 general election, in violation of 2 U.S.C. § 434(a)(6)(A), and

referred the violation to the Reports Analysis Division.
In response to a request from Respondents, on July 10, 2012, the Commission approved
merging conciliation of Administrative Fine Matter #2512 (“AF# 2512”) with MURs 6078,

6090, 6108, 6142, and 6214 and authorized the Reports Analysis Division to transfer AF# 2512

fo the Office of General Counsel.

NOW, THEREFORE, the Commission and Respondents, having participated in informal
methods of conciliation prior to a finding of prohable cause to teliese, do hereby agree as
follows:

. L The Commission h?f jurisdiction over the Respondents and the subject matter of
this ptobeeding, and this agreement has the effect of an agreement entered pursuant to 2 U.S.C.
§ 437g(a)(4)(AX(D.

IL.  Respondents have had a reasonable opportunity to demonstrate that no action
should be taken in this matter.

II.  Respondents enter voluntarily into this agreement with the Commissipn.

IV.  The pertinent facts and law in this matter are as follows:

1. OFA is the principal campaign commnittee for President Barack Obama.
Martin Nesbitt is the treasurer of OFA. Fmom 2007 to 2008, OFA reported raising approximately
$745 million in contributions from more than 4 million separate contributors.
| 2. OVF is a joint fundraising committee established pursuant to 11 C.F.R.
§_ 102.17, whose participants were OFA and the Democratic National Committee (“DNC”).

Andrew Tobias is the current treasurer of OVF. During the 2008 election cycle, OVF reported
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that it raised over $198 million in contributions, of which $85,158,116 were transferred to OFA
on various dates in 2008.

Untimely Resolution of Excessive Contributions
3. During the 2008 election cycle, the Act prohibited any person from

making contributions to a candidate for federal office or the candidate’s authorized political

" committee that In the aggregate exceeded $2,200 each for the primary and general elections.

2U.S.C. § 441a(a)(1)(A). As a corollary, it was umlawful for a candidate for federal office or the
candidate’s authorized political commitee to accept cantributions that in the aggregate exceeded |
$2,300 each for the 2008 primary and general elections. 2 U.S.C. § 441a(f).

4, OFA was limited to accepting contributions from individual donors that in
the aggregate did not exceed $2,300 cach for the primary and general elections. 2 U.S.C.

§ 441a(a)(1)(A). Where a committee receives an excessive contribution, the Commission’s
regulations give the committee 60 days from the date of receipt to identify and resolve the
excessive contribution via refund, redesignation, or reattribution of the excessive amount.
11 C.FR. §§ 103.3(b)(3), 110.1(b).

5. From 2007 to 2008, OFA accepted a total of $1,363,529 in contributions
that exceeded the limits set forth in 2 U.S.C. § 441a(a)(1)(A) and that were not resolved through
refind, redesignation, or reattribution within 60 days of reeeipt as permitted under the Act.
Respondents contend these excessive contributions represent approximately .18% of all
contributions received by OFA during the 2008 election cycle.

6.  OFA has since resolved the $1,363,529 in excessive contributions through
the untimely refund, redesignation, or reattribution of those contributions. Of that amount, OFA
resolved $489,616 before any Commission investigation took place and another $873,913 after
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receiving the Commission’s analysis of information contained in the disclosure reports and
internal records of OFA.
Mis i of ibuti

7. . The Act requires all political committees to publicly report all of their
receipts and disbursements. 2 U.S.C. § 434. Each report must disclose for the reporting period
and calendar year the total amount of all receipts and the total amount of all disbursements.

2 U.S.C. §434(b)(2), (4); 11 CF.R. § 104.3(a), (b).

8. The Act requires that an authotized committee of a candidate report the
amount of all receipts from transfers by affiliated committees, as well as the identity of the
affiliated committee and the date of each transfer. 2 U.S.C. § 434(b)}(2)(F), (3)(D); 11 CF.R.
§§ 102.17(c)(3)(iii), (8)(i}(B), 104.3(a)(4), 104.8.

9. Commission regulations permit political committees to engage in joint
fundraising with other political committees or with unregistered committees or organizations.
11 C.FR. § 102.17. After a joint fundraising representative distributes the net proceeds, a

participating political committee is required to report its share of funds received as a transfer-in

from the fundraising representative. Id.

10.  For contritrrtion reporting and limitation purposes, the daie a comtribution
is received by the joint fundraising representative — not the date received by the recipient
political committee — is the date that the contribution is received by the participating political
committee. 11 C.FR. §§ 102.17(c)(3)iii), (c)(8). The participating political committee is
required to report the original date of receipt of the proceeds only after the funds have been

transferred from the fundraising representative. Jd.
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11.  For the $85,158,116 in contributions received in transfers from OVF,
Respondents reported the dates that the contributions were transferred to OFA, rather than the
dates on which the underlying contributions were received by OVF, as required by 2 U.S.C.
§ {34(b)(2), (4) and 11 C.FR. §§ 102.17(c), 104.3(a), (b).
48-Hour Notices

12.  The Act requires that a candidate’s principal campaign committee shall

notify the Commission of all contributions of $1,000 or more, received by any authorized

commiittee af tha candidate less than 20) days but more thea 48 hours before any elsction in
which the candidate is running. 11 C.E.R. §104.5(f).

13.  Respondents did not file 48-Hour Notices for 1,266 contributions totaling

-approximately $1,895,956. See Final Audit Report of Commission on Obama for America (Jan.

16, 2007-Dec. 31, 2008); AF#2512. Respondents have waived their right to appeal the

$191,135 administrative fine assessed in AF# 2512, and are paying the full amount of the fine as

part of the penalty set forth in this agreement.

14. The Commission found that the majority of the contributions for which

48-Hour Notices were required but not filed, including 711 contributions totaling approximately

ﬂ.O46.045, arose from transfers from OVF.

V. In the interest of resolving this matter promptly, Respondsnts aimit the following:

L. Respondents violated 2 U.S.C. § 441a(f) and 11 C.F.R. §§ 103.3(b)(3),

110.1(b) by accepting $1,363,529 in excessive contributions, which they failed to refund,

" redesignate, or reattribute within 60 days of receipt, as required by the Act.

2. Respondents violated 2 U.S.C. § 434(b) and 11 C.F.R. §§ 102.17(c),

104.3(a)(3) by misreporting the original date of receipt for contributions received through OVF.
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3. Respondents violated 2 U.S.C. § 434(a)(6)(A) by failing to file 48-Hour
Notices for contributions totaling $1,895,956.

VL. 1. Respondents will pay a penalty of three hundred and seventy-five

thousand dollars ($375,000) to resolve both the complaint-generated matters and the

admirﬁstrative fine determination pursuant to 2 U.S.C. §§ 437g(a)(4) and (5)(A). _The
administrative fine accounts for $191,135 of the total penalty.

2. Respondents will cease and desist from violating 2 U.S.C. §§ 434(a), (b)
and 441a(f).

3. Respondents will file with the Commission, in coordination with the

. Reports Analysis Division, an amendment to OFA’s 2008 30 Day Post-General report that will

identify the joint fundraising representative’s original date of receipt for those contributions that
are the subject of the .reporting errors addressed in this conciliation agreement.

4. Respondents will confirm that they have refunded as necessary any
contributions identified in the Section 437g audit as excessive and have amended their relevant
disclosure reports. Respondents will disgorge to the U.S. Treasury any refunded contributions
that the contributor fails to negotiate within thirty (30) days of the effective date of this
agreement and will provide evidence of any disgorgement (copies of front and back of negotiated
check)” to the Commission.

VII. The Commission on its own motion or upon request of anyone filing a complaint
under 2 iJ.S.C. § 437g(a)(1) concerning the matters at issue herein may review the Respondents’
compliance with this agreement. If the Commission believes that this agreement or any of its
requirements has been violated, it may institute a civil action for relief in the United States

District Court for the District of Columbia.
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VIII. This agreement shall become effective as of the date that all parties hereto have
executed the same and the Commission has approved the entire agreement.

IX. Respondents shall have no more than 30 days from the date this agreement
becomes effective to comply with and implement the requirements contained in this agreement
and to sc; notify the Commission.

X.  This éonciliation Agreement constitutes the entire agreement between the parties
on the matters raised herein, and no other statement, proinise, or agreement, either written or
oral, made by cither party or by agents of either party, that is not contained in this wriften

agreement shall be enforceable.

FOR THE COMMISSION:

Anthony Herman
General Coynsel

BY: b I2-7-/2
" Daniel A.Petalas Date
Associate General Counsel
for Enforcement

FORTHERESPOND 7?
/ ’/ y42~

Obama for America and
Martin Nesbitt in his official
capacity as Treasurer
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